
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
B O A R D  OF Z O N I N G  A D J U S T M E N T  

A p p l i c a t i o n  No- 14066 I of Char les  0, R i L e i 7 ,  p u r s u a n t  t o  
P a r a g r a p h  8207 ~ 1.1 of t h e  Zoning R e g u l a t i o n s  I for a v a r i a n c e  
from t h e  u s e  p r o ~ i i s i o n s  Sub-seet ion 3104 3 )  t o  u s e  t h e  
s u b ~ j e c t  premises as a r e p a i r  g a r a g e  i n  an R-4 D i s t r i c t  a t  
p r e m i s e s  3 9  u S t r e e t ,  N*isJe p S q u a r e  3 1 1 7 ,  L o t  14 

F I N D I N G S  OF FACT: 

1  he siih-iect application appea red  on the p rc l i rn i  n a r y  
cciLendar -FGL t h e  p u b l i c  heciriiig of flovernber 1 6 ,  1984, The 
applicant ha$ f a i l e d  to f i l e  an a f f i d a v i t  thdt h e  had ~ o s - c e d  
notice of the pu l i c  heaririq on the pro 
~ ~ ~ 3 ~ ~ ~ u e ~ t l ~  , it Was C?iiSclDs€?c? t h a t  t h e  S u b j e c t  prQpert'j7 had 
never been posted, The hearing was continued u n r i l  t h e  
puhlic heariizg of Januarv 18 I 1-984 siiici? the a p p l i c a n t  had 
f a r i e d  t o  complv with the Supp lemen ta l  Rules of Practi-ee and 
Procedure before t h e  BZA a s  t o  n o t i c e  t o  t h e  publ ic" .  

2, The subjecL s i t e  i s  l o c a t e d  on the north s i d e  OF ii 
treetl. N * I T e t  hitweeii Nor th  C a p i t o l  Str2et on t h e  e a s t  and 

1st S t r e e t  on t h e  w z s t .  The site is in a.n R--4 D i s t r i c t  and 
is itnown a s  premises rear  39 U Street! N.'u:. 

3 .  The sUb-ject s i t e  i s  rec tangular  i n  sliap'e. Tts 
dinensions a r e  seventeen f e e t  on  he n o r t h  and  s o u t h  sides 

100 f e e t  on thc cilst and wes t  s i d e s .  Its a r e a  i s  1,700 
square feet s 

4. The site is improved w i t h  a s i n g l e - f a m i l y  row 
d w e l l i n g  a t  t h e  s o u t h  o r  front of -the lotm At t h e  no r th  o r  
r e a . r  of  t.he l o t  i s  a. ga rage  f acLn  onto  a public alley. 

5 ,  T h e r e  is ~ C I C ~ S S  to axid f rom t h e  s u b j e c t .  siLe 
t h r o u g h  U S t r e e t  on the s o u t h  ard t h r o u g h  t h e  public aLley 
on. the north, The p u b l i c  a l l e y  has a w i d t h  of' twenty f e e t ,  

art of a r e c t a n q u l a r  a l l e y  s y s t e m  t h a t  c r ea t r s  a n  
oversized interior l o t .  

6 The s u b j e c t  square and t h e  s u r r c u n d i n g  ~ e i ~ h ~ o r h ~ ~ ~ ~  
a r e  developed. p r i m a r i l y  w i t h  medium density residential 
u s e s .  ihci f o u r  o u t e r  edges  o f  the s u b j e c t  square a re  r7  



developed w i t h  row d w e l l i n g s .  "he o v e r s i z e d  lot a t  t h e  
c e n t e r  o f  the  s q u a r e  i s  developed  w i t h  ail o l d  C and P 
Telephone Company F3uildi.rLg. The t e l e p h o n e  b u i l d i n g  h a s  a 
heavy i n d u s t r i a l  o r  commercial  appea rance  and d e s i g n .  A f t e r  
t h e  d z p a r t u r e  o f  t h e  Telephone Company, t h e  b u i l d i n g  k7as 
b r i e f l y  used  a s  a museum. 

7 .  The s u b j e c t  s q u a r e  and t h e  area s u r r o u n d i n g  i t  are  
zoned R-4 on al.1 s i d e s  o f  the s u b j e c t  s i t e .  The n e a r e s t  
commercial  d i s t r i c t s  are  a C-2-A D i s t r i c t  a t  t h e  i n t e r s e c t i o n  
of  1st  S t r e e t  and Rhode I s l a n d  Avenue, P J , \ I .  which i s  one 
block s o u t h  o f  t h e  s i t e  arid a C--2-24 s t r i p  a l o n g  F l o r i d a  
Avenue, N , l l .  which i s  f i v e  b l o c k s  s o u t h  o f  t h e  s i t e .  

8 .  The  s u b j e c t  p r o p e r t y  i s  a r e n t a l  p r o p e r t y .  The  
d w e l l i n g  a t  t h e  f r o n t  of t h e  s u b j e c t  l o t  i s  r e n t e d  t o  a 
r e s i d e n t i a l  t e n a n t .  T h e  g a r a g e  a t  t h e  r e a r  of t h e  l o t  i s  
r e n t e d  s e p a r a t e l y  as  a commercial  r e p a i r  garage t o  t h e  
a p p l i  ca r i t ' s  t e n a n t .  

9 .  I n  approx ima te ly  1978, t h e  s u b j e c t  g a r a g e  was 
l e a s e d  t o  Fir. A m o s  O f a i r  who o p e r a t e d  a n  au tomobi l e  r e p a i r  
b u s i n e s s  i n  t h e  p remises .  f k .  O f a i r  s e l e c t e d  t h e  s u b j e c t  
ga rage  a s  t h e  s i t e  of h i s  b u s i n e s s  because  it had p r e v i o u s l y  
heen used  a s  a r e p a i r  g a r a g e  by a n o t h e r  o p e r a t o r .  fir- O f a i r  
c o n t i n u e d  t h a t  e s t a b l i s h e d  u s e ,  

10, At t h z  t i m e  t h a t  t l r .  O f a i r  occup ied  t h e  s u b j e c t  
g a r a g e ,  he was n o t  aware t h a t  a c e r t i f i c a t e  o f  occupancy was 
needed.  There w a s  no c e r t i f i c a t e  o f  occupancy p o s t e d  i n  t h e  
ga rage  when he took  o v e r  t h e  o p e r a t i o n .  f3ecause t h e  u s e  was 
a l r e a d y  e s t a b l i s h e d ,  t h e  p r e s e n t  o p e r a t o r  ;assurr,ed t h a t  t h e  
use was l eqa l .  

1L. ! I r e  O f a i r  h a s  been in t h e  au tomobi l e  r e p a i r  b u s i n e s s  
e v e r  s i n c e  h e  i n j u r e d  h i s  back t e n  y e a r s .  A € t e r  t h e  bzick 
i n j u r y ,  h e  was unab le  t c ~  do o t h e r  work. Although e x p e r i -  
enced ,  rw. O f a i r  i s  n o t  a l i c e n s e 6  mechanic.  

12, The g a r a g e  o p e r a t o r ,  1Ir. O f a i r ,  p r o p o s e s  co 
c o n t i n u e  t h e  u s e  of  t h e  s u b j e c c  g a r a g e  for au tomobi l e  
r e p a i r s .  I n  o r d e r  t o  o b t a i n  a c e r t i f i c a t e  of occupancy for 
t h e  commercial  r e p a i r  ga rdge  u s e p  t h e  o p e r a t o r  must f i r s t  
o b t a i n  a u s e  v a r i a n c e  Crori t h e  BZA.  

13.  The g a r a g e  o p e r a t o r  f i r s t  became aware o f  t h e  ncaed 
f o r  P3ZA a p p r o v a l  of t h e  s u b j e c t  u s e  when ar; i n s p e c t o r  from 
t h e  DOG, Government c a m e  t o  t h e  p remises  and aslced t o  see a 
c e r t i f i c a t e  of occupaiicy f o r  t h e  r e p a i r  q a r a g e .  Upon 
d i s c o v e r i n g  t h a t  t h e  o p e r a t o r  d i d  n o t  have a c e r t i f i c a t e  of 
occupancyf t h e  i n s p e c t o r  gave t h e  o p e r a t o r  i n f o r m a t i o n  on 
bow t o  app ly  t o  t h e  I 3 3 1  f o r  a p p r o v a l ,  
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1 4 .  The Goa-rd of Z o n i n g  Ad jus tmen t  has t h e  power t o  
g r a n t  a u s e  v a r i a n c e  p u r s u a n t  t o  P a r a g r a p h  8207.11 o f  t h e  
Zoning R e g u l a t i o n s ,  The g r a n t i n g  of a u s e  v a r i a n c e  requ.ires 
t h a t  t h e r e  b e  a n  undue h a r d s h i p  upon t h e  owner a r i s i n g  from 
a u n i q u e  o r  e x c e p t i o n z l  c o n d i t i o n  o f  t h e  p r o p e r t y  which 
p r e c l u d e s  t h e  p r o p e r t y  from b e i n g  u s e d  f o r  t h e  p u r p o s e  f o r  
which  it i s  zoned.  The g r a n t i n g  o f  t h e  u s e  v a r i a n c e  must  
a l s o  n o t  c a u s e  a. s u b s t a n t i a l  d e t r i m e n t  t o  t h e  p u b l i c  good 
n o r  i m p a i r  t h e  i n t e n t ,  p u r p o s e d  and  i n t e g r i t y  o f  t h e  zone  
p l a n  a s  embodied i n  t h e  Zoning R e g u l a t i o n s  and  maps. 

15. The g a r a g e  o p e r a t o r  a r g u e d  t h a t  t h e  work c o n d u c t e d  
i n  t h e  s u b j e c t  r e p a i r  g a r a g e  was minor  and  c o n s i s t e d  p r i m a r i l y  
of b r z k e  r e p a i r s .  Plr. O f a i r  r e p a i r s  h i s  own ca r  a t  t h e  
g a r a g e  and u s e s  t h e  sane t o o l s  t o  r e p a i r  c u s t o m e r s t  ca rs .  

1 6 .  The g a r a g e  o p e r a t o r  f u r t h e r  a r g u e d  t h a t  t h e  rear of 
t h e  p r o p e r t y  and t h e  i n t e r i o r  o f  t h e  s q u a r e  i s  commerc ia l  i n  
n a t u r e  and  i s  c o n s i d e r e d  i n  t h e  ne ighborhood  to b e  a "comer-  
c i a .1  zone . "  The o l d  Te lephone  Company s i t e  which  i s  d i r e c t l y  
across t h e  a l l e y  from t h e  s u b j e c t  s i t e  creates  a commercj.al  
env i ronmen t  a t  t h e  i n t e r i o r  o f  t h e  s q u a r e .  The g a r a g e  
o p e r a t o r  was o f  t h e  o p i n i o n  t h a t  t h e  rear  o f  t h e  s u b j e c t  
p r o p e r t y  and  t h e  t e l e p h o n e  company s i t e  which  a d j o i n s  it 
a c r o s s  t h e  a l l e y  were b o t h  zoned f o r  commerc ia l  u s e ,  The 
Zoning !.lap i n d i c a t e s  s u c h  i s  n o t  t h e  caseR a s  s e t  f o r t h  i n  
F i n d i n g  190. 7 ,  

1 7 .  T h e r e  was no  a d d i t i o n a l  i n f o r m a t i o n  t h a t  t h e  
o p e r a t o r  c o u l d  s h a r e  w i t h  t h e  Board t h a t  would a d d r e s s  
S u b - s e c t i o n  3 1 0 4 . 3  of  t h e  Zoning R e g u l a t i o n s .  The area had  
s i m p l y  a p p e a r e d  t o  b e  conmierciaI_ a l t h o u g h  it i s  i n  an  X--4 
E i s t r i c t .  The u s e  had a p p e a r e d  t o  h e  e s t a b l i s h e d  and  t h e  
o p e r a t o r  had riot r e a l - i z e d  t h a t  it was i l l e g a l ,  

1 8 .  The B o a r d  f i n d s  t h a t  a l t h o u g h  t h e  s u b j e c t  r e p a i r  
g a r a g e  ma17 have  l i m i t e d  work o r  l i m i t e d  b u s i n e s s ,  i t  i s  
l o c a t e d  i n  a r e s i d e n t i a l  zone .  A r e p a i r  g a r a g e  i s  f i r s t  
p e r m i t t e d  i n  a C-2-A D i s t r i c t  and. n o t  i n  a r e s i d e n t i a l  
d i s t r i c t .  I t  i s  t h e  g a r a g e  o p e r a t o r ' s  r e s p o n s i b i l i t y  t o  
l o c a t e  a s i t e  i n  a commercial d i s t r i c t  and  t o  o b t a i n  a v a l i d  
c e r t i f i c a t e  of occupancy  f o r  t h e  u s e .  

1 9 ,  One n e i g h b o r  t e s t i f i e d  i n  o p p o s i t i o n  t o  t h e  s u b j e c t  
a p p l i c a t i o n ,  The opponen t  owns a d w e l l i n g  u n i t  t h a t  a d j o i n s  
t h e  s u b j e c t  u n i t .  The opponen t  r e n t s  t h i s  p r o p e r t y  t o  a 
r e s i d e r i t i a l  t e n a n t  and h a s  r e c e i v e d  c o m p l a i n t s  f rom t h e  
t e n a n t  a b o u t  smoke and a c t i v i t y  a t  t h e  s u b j e c t  g a r a g e .  The 
opponen t  o b j e c t e d  t o  a p o t e n t i a l  d a n g e r  t o  s u r r o u n d i n g  
p r o p e r t i e s  f rom a h e a t i n g  f i r e  t h a t  burr is  in t h e  s u b j e c t  
g a r a g e .  H e r  o t h e r  o b j e c t i o n s  i n c l u d e d  t h e  i n c o m p a t i b i l i t y  
o f  a commercial g a r a g e  u s e  i n  a r e s i d e n t i a l  d i s t r i c t ,  p a r k e d  
cars  b l o c k i n g  t h e  a . l l ey  o u t s i d e  t h e  s u b j e c t  g a r a g e r  a n d  t h e  
loss of p r o p e r t y  v a l u e  f o r  s u r r o u n d i n g  p r o p e r t i e s  clue to a 
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n u i s a n c e  c a u s e d  by g a r a g e  t r a f f i c .  The Board c o n c u r s  w i t h  
t h e  o p p o s i t i o n ,  

2 0  I Ad-visory 'Neighborhood Conmission 5@ f i l e d  no r e p o r t  
on t h e  s u b j e c t  a p p l i c a t i o n ,  

C O N C L U S I O N S  OF LAIJ AND O P I P J Z G N :  
I 

Rased on t h e  f i n d i n g s  of f a c t  an2 t h e  e v i d e n c e  o f  
r e c o r d ,  t h e  Board c o n c l u d e s  t h a t  t h e  a p p l i c a n t  i s  s e e k i n g  a 
u s e  v a r i a n c e ,  t h e  g r a n t i n g  of  which r e q u i r e s  a showing 
t h r o u g h  s u b s t a n t i a l  e v i d e n c e  of  a h a r d s h i p  upon t h e  owner 
a r i s i n g  o u t  of some u n i q u e  o r  e x c e p t i o n a l  c o n d i t i o n  i n  t h e  
p r o p e r t y  so t h a t  t h e  p r o p e r t y  c a n n o t  be u s e d  f o r  t h e  p u r p o s e s  
for which it i s  zoned .  The Board n u s t  f u r t h e r  f i n d  t h a t  t h e  
r e l i e f  r e q u e s t e d  c a n  b e  g r a n t e d  w i t h o u t  s u b s t a n t i a l  d e t r i m e n t  
t o  t h e  p u b l i c  good and  w i t h o u t  s u b s t a n t i a l l y  i m p a i r i n g  t h e  
i n t e n t ,  p u r p o s e ,  and  i n t e g r i t y  of t h e  zone  p l a n  a s  embodied 
i n  t h e  Zoning R e g u l a t i o n s  and  maps. 

The Board c o n c l u d e s  t h a t  t h e  a p p l i c a n t  h a s  n o t  met t h i s  
b u r d e n  of p r o o f  i n  showing an  undue h a r d s h i p  i n h e r e n t  i n  t h e  
p r o p e r t y  The re  i s  n o t h i n g  i n  t h e  s i z e ,  s h a p e  o r  topography  
of t h e  s u b j e c t  p r o p e r t y  t h a t  p r e s e n t s  it f rom b e i n g  u s e d  €or 
i t s  i n t e n d e d  R-4 r e s i d e n t i a l  p u r p o s e s .  The p r o p e r t y  i s  now 
b e i n g  so u s e d .  The e x i s t i n g  q-a.rage s t r u c t u r e  i s  an  a c c e s s o r y  
u s e  f o r  t h e  main r e s i d e n t i a l  s t r u c t u r e ,  I t  c o u l d  b e  u s e d  as 
a p r i v a t e  g a r a g e  f o r  t h e  d w e l l i n g  on t h e  s u b j e c t  l o t .  The 
l o c a t - i o n  of t h e  s u b j e c t  r e p a i r  g a r a g e  f r o n t i n g  on a n  e x i s t i n g  
commerc ia l  t y p e  t e l e p h o n e  b u i l d i n g  i n  t h e  i n t e r i o r  of t h e  
s q u a r e  d o e s  n o t  a l t e r  t h e  z o n i n g .  T h i s  i s  n o t  a h a r d s h i p  in 
t h e  s e n s e  d e f i n e d  by t h e  Zoning R e g u l a t i o n s ,  The l o c a t i o n  
of t h e  s u b j e c t  g a r a g e  a t  t h e  rear o f  t h e  s u b j e c t  l o t  d o e s  
n o t  e x c l u d e  it from t h e  r e s i d e n t i a l  d i s t r i c t .  The l a c k  of 
r e s i d e n t i a l  c h a r a c t e r  o r  a p p e a r a n c e  i n  t h e  i n t e r i o r  of t h e  
s q u a r e  d o e s  n o t  j u s t i f y  a u s e  v a r i a n c e .  To t h e  c o n t r a r y ,  
g r a n t i n g  t h i s  u s e  v a r i a n c e  would in tex is i f l7  t h e  p rob lem o f  
n o n - r e s i d e n t i a l  c h a r a c t e r  a t  t h e  i n t e r i o r  of t h e  s q u a r e ,  

The Board c o n c l u d e s  t h a t  g r a n t i n g  t h i s  use v a r i a n c e  t o  
o p e r a t e  a commerc ia l  r e p a i r  g a r a g e  i n  an  R-4 D i s t r i c t  c a n n o t  
b e  done w i t h o u t  s u b s t a n t i a l  d e t r i r n e n t  t o  t h e  p u b l i c  good a n d  
s u b s t a n t i a l  impa i rmen t  to t h e  i n t e n t  and  p u r p o s e s  05 t h e  
zone  p l a n ,  A c c o r d i n g l y ,  it is h e r e b y  ORDERED t h a t  t h e  
a p p l i c a t i o n  i s  D E N I E D .  

VOTE: 3-0  ( K a y b e l l e  T. B e n n e t t ,  Douglas  J e  P a t t o n  and  
C a r r i e  2. T h o r n h i l l  t o  deny;  'iJilliam F, 
f ? c I n t o s h  arid C h a r l e s  R. N o r r i s  n o t  v c t i n g ,  n o t  
h a v i n g  h e a r d  t h e  c a s e ) .  

BY ORDER OF THE D.G, BOARD O F  Z O N I N G  A D J U § T ~ ~ ~ ~ T  
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ATTESTED 3Y: 
STEVEPJ E. SHER 
Executive Director 
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